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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  410 

Fish  and  Wildlife  Coordination  Act; 
Notice  of  Proposed  Rulemaking  and 
Availability  of  Draft  Environmental 
Statement 

agency;  National  Oceanic  and 
Atmospheric  Administration, 

Commerce:  Office  of  the  Secretary, 
Interior. 

action:  Proposed  rulemaking. 

summary:  This  Notice  invites  public 
participation  in  the  development  of  rules 
which  would  establish  uniform 
procedures  for  Federal  agency 
compliance  with  the  Fish  and  Wildlife 
Coordination  Act  (FWCA).  The 
President’s  Water  Policy  Message  of 
June  6, 1978  and  the  President's  Water 
Policy  Memorandum  dated  July  12, 1978, 
directed  the  publication  of  these  rules.  A 
new  50  CFR  Part  410  was  proposed  on 
May  18, 1979  (44  FR  29300). 

Extensive  public  comment  resulted  in 
a  revision  of  the  proposal  and 
preparation  of  a  draft  Environmental 
impact  Statement  (EIS).  These  rules 
would  standardize  agency  procedures 
and  interagency  relationships  in  the 
analysis  of  the  impacts  of  Federal,  or 
federally  approved,  water-related 
projects  upon  wildlife  resources.  They 
relate  closely  to  the  procedures 
established  for  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA). 

The  drafts  EIS  envisions  the 
environment  to  be  affected  by  the 
proposal  as  a  process  whereby  wildlife 
and  action  agencies  attempt  to 
accomplish  the  consultation  and  equal 
consideration  requirements  of  the 
FWCA  without  uniform  procedures. 
Three  major  alternatives  were  evaluated 
for  their  probable  contribution  to 
improved  consideration  of  wildlife 
conservation  in  the  planning  and 
decisionmaking  processes  of  action 
agencies.  Three  other  alternatives  were 
considered,  but  eliminated  from  detailed 
study.  The  primary  evaluation  factor 
was  ensuring  consistent  application  of* 
the  FWCA  in  the  most  effective  and 
efficient  manner. 

OATES:  Written  comments  on  both  the 
proposed  rules  and  draft  EIS  must  be 
received  no  later  than  February  17, 1981. 


ADDRESS:  Comments  should  be 
addressed  to  Director,  U.S.  Fish  and 
Wildlife  Service  (ES),  Department  of  the 
Interior,  Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  K.  Robinson  or  Thomas  J.  Bond, 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Ecological  Services,  18th  and  C  Sts., 
N.W.,  Washington,  D.C.  20240;  (202)  343- 
7292;  or  James  R.  Chambers,  National 
Marine  Fisheries  Service,  3300 
Whitehaven  St,  N.W.,  Page  Building  II, 
Washington.  D.C.  20235:  (202)  634-7490. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  18.  1979,  a  new  50  CFR  Part 
410  was  proposed  (44  FR  29300-29359). 
The  proposal  was  intended  to  define  the 
requirements  and  procedures  that  must 
be  met  for  fully  complying  with  the  Fish 
and  Wildlife  Coordination  Act.  As  a 
result  of  extensive  public  comment  the 
proposal  has  been  revised.  In  addition,  it 
was  decided  to  prepare  an  EIS. 

The  purpose  of  the  proposed 
regulations  is  to  establish  uniform 
systematic  procedures  for  the 
consideration  of  wildlife  resource  values 
in  the  planning  and  implementation  of 
federally  undertaken,  funded,  permitted 
or  licensed  projects  that  may  affect 
wetlands,  streams  or  other  waterbodies. 
The  regulations  provide  uniform 
interpretations;  minimize  delays  in 
project  planning  by  assuring  that 
w'ildlife  values  are  given  thorough  and 
timely  consideration;  provide  guidance 
to  applicants  for  Federal  permits  and 
licenses  on  how  they  may  consult  with 
wildlife  agencies  while  planning  their 
proposals;  provide  guidance  for  Federal 
action  agency  consideration  of  measures 
necessary  to  minimize  overall  adverse 
effects  of  a  proposed  project  on  wildlife 
resources:  prescribe  the  use  of 
techniques  based  upon  habitat  values 
for  assessing  impacts  on  wildlife 
resources  and  for  evaluating  mitigation 
measures:  and  assure  interagency  and 
public  participation  and  review  of 
Federal  agency  decisions  affecting 
wildlife  resources. 

For  further  background,  interested 
parties  should  refer  to  the  Preamble  to 
the  May  18. 1979  proposal  (44  FR  29300), 
keeping  in  mind  that  the  text  of  this 
current  proposal  varies  substantially 
from  that  of  1979. 

II.  Comparison  With  the  Original 
Proposal 

The  proposed  rules  contain 
procedural  guidance,  interpretations  and 
policies  for  proper  implementation  of  the 
FWCA.  All  agencies  with  consultation 
responsibilities  under  the  Act  would  be 
bound  by  the  procedural  provisions. 
While  agencies  outside  of  Interior  and 


Commerce  should  view  the 
interpretatons  and  policies  as  guidelines 
which  they  are  invited  to  adopt.  Interior 
and  Commerce  bureaus  and  offices 
would  be  bound  by  them  (See  §  410.10). 
How'ever,  in  the  case  of  any  Federal 
agency,  the  Secretary  could  waive  some 
of  these  provisions  if  they  pose  real 
problems  §  410.42). 

Important  new'  provisions  for  reducing 
delay  in  the  process  of  FWCA 
compliance  have  been  added.  Of  special 
importance  is  the  reporting  time  limit 
placed  on  the  wildlife  agencies  by 
§§  410.4(g)  and  410,23(e).  Lack  of  a 
written  response  within  30  days  of  an 
action  agency  request  for  consolation 
would  be  deemed  notice  that  no  report 
is  forthcoming.'  Generic  reviews  by 
wildlife  agencies  of  classes  of  actions 
are  possible  (§  410.22).  Large  segments 
of  the  May  18. 1979.  proposal  which 
contained  largely  internal  guidance  for 
wildlife  agencies  of  no  significant 
importance  to  the  public,  were  deleted. 

Express  statements  of  coverage  in 
§  410.11  have  been  scaled  back.  Loans, 
loan  guarantees,  grants  and  technical 
assistance  actions  have  been  eliminated 
from  the  rules,  as  have  w'ater  and  power 
marketing  decisions. 

The  Act  and  these  rules  would  apply 
to  actual  work  to  be  performed  pursuant 
to  these  actions  or  decisions,  provided: 
(1)  Water  bodies  or  wetlands  would  be 
affected:  (2)  a  Federal  permit,  or  license, 
or  a  renewal,  modification  or  extension 
thereof  is  involved:  and/or  (3)  a  Federal 
project  or  modification  or 
supplementation  of  plans  for  a 
previously  authorized  Federal  project  is 
involved.  In  these  cases,  the  rules  would 
apply  through  those  Federal  review 
programs,  not  to  the  assistance  action  or 
marketing  decision  process  itself  (see 
410.3  for  definitions  of  “Federal  project" 
and  “approval”). 

Discretion  is  provided  to  include 
federally  recognized  native  American 
tribes  and  corporations  in  the  planning 
process  (§  410.16). 

Applicants  for  Federal  permits  and 
licenses  would  be  strongly  encouraged 
to  consult  with  wildlife  agencies  prior  to 
making  formal  application  to  the 
Regulatory  Agency  but  would  not  be 
required  to  do  so. 

The  revised  rules  are  more  expositive 
of  the  potential  scope  and  content  of 
wildlife  agency  reports  (§  410.23). 

There  are  new  Congressional 
reporting  procedures  regarding  the 
content  of  agency  reports  and  the 
implementation  of  the  President’s 
concurrent  and  proportionate  funding 
directive  (§§  410.25;  410.34). 
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III.  Rulemaking  Requirements 

The  Department  of  the  Interior  and 
the  Department  of  Commerce  have 
determined  that  the  rulemaking 
procedures  of  the  Department  of  the 
Interior  will  be  followed.  The 
Department  of  the  Interior  has 
determined  that  this  document  is  a 
significant  rule  but  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12044,  and  43  CFR  Part  14.  A  draft 
environmental  impact  statement  has 
been  prepared  and  is  available  from  the 
Associate  Director — Environment,  U.S. 
Fish  and  Wildlife  Service.  Department 
of  the  Interior,  Washington,  D.C.  20240; 
(202) 343-4767. 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments,  suggestions, 
or  objections  regarding  this  proposal  in 
the  manner  set  forth  above. 

The  joint  authors  of  this  document 
are; 

Richard  K.  Robinson,  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  Room  3251,  Washington,  D.C. 
20240;  (202)  343-7292 
William  W.  Garner,  Office  of  the 
Solicitor,  Department  of  the  Interior, 
Room  6545,  Washington,  D.C.  20240; 
(202)  343-2172 

James  R.  Chambers,  National  Marine 
Fisheries  Services,  3300  Whitehaven 
Street,  NW.,  Page  Building  II, 
Washington,  D.C.  20235;  (202)  634- 
7940 

Brooks  Bowen,  Office  of  General 
Counsel,  National  Oceanic  and 
Atmospheric  Administration,  3300 
Whitehaven  Street,  NW,  Page 
Building,  W'ashington,  D.C.  20235; 
(202)  634-4224. 

The  May  18, 1979,  proposal  is 
withdrawn,  and  in  its  stead,  it  is 
proposed  to  amend  50  CFR,  Chapter  IV, 
by  adding  a  new  Part  410  in  the  manner 
set  forth  below. 

Dated  this  11th  day  of  December  1980. 
Robert  L.  Herbst, 

Assistant  Secretary  of  the  Interior. 

Richard  A.  Frank, 

Administrator,  National  Oceanic  and 
Atmospheric  Administration. 

PART  410— FISH  AND  WILDLIFE 
COORDINATION  ACT 

Subpart  A — General  Provisions 

Sec. 

410.1  Scope. 

410.2  Pui-pose. 

410.3  Definitions. 

410.4  Reducing  delay.  • 

410.11  Applicability  of  the  FWCA. 


Sec. 

410.12  Applicability  of  this  part. 

410.13  Comprehensive  water  resources 
planning  requirements. 

410.14  State  action  under  federally 
approved  programs. 

410.15  Relation  to  other  environmental 
review  requirements. 

410.16  Coordination  with  Indian  Tribes. 

410.17  Emergencies. 

Subpart  B — FWCA  Compliance  Procedure 

410.21  Equal  consideration. 

410.22  Consultation. 

410.23  Reporting. 

410.24  Consideration. 

410.25  Requests  for  project  authorization  or 
approval. 

Subpart  C— Project  implementation 

410.31  Congressional  liaison. 

410.32  General  plans  for  management  of 
wildlife  resource  properties. 

410.33  Study  or  modihcation  of  authorized 
or  approved  projects. 

410.34  implementation  of  authorized 
mitigation  at  federal  projects. 

Subpart  D— Implementation  of  This  Part 

410.41  Effect  of  this  part. 

410.42  Action  agency  implementing 
procedures. 

410.43  Comprehensive  planning 
requirements. 

Authority:  Fish  and  Wildlife  Coordination 
Act,  Pub.  L.  85-264,  72  Stat.  563  (16  U.S.C.  661. 
et.  seg.):  National  Environmental  Policy  Act 
of  1969,  sec.  102(2){A)  and  (B).  Pub.  L  91-190. 
83  Stat.  853  (42  U.S.C.  4332(2)(A),  (B));  5 
U.S.C.  552;  Fish  and  Wildlife  Act  of  1956.  sec. 
7,  70  Stat.  1122  (16  U.S.C.  742f);  President’s 
Memorandum  on  Environmental  Quality  and 
Water  Resources  Management,  July  12, 1978 
(See  also.  Weekly  Comp,  of  Pres.  Doc.  105 
(June  6, 1978)):  5  U.S.C.  301;  3  U.S.C. 

Subpart  A— General  Provisions 
§410.1  Scope. 

This  Part  implements  the  National 
Envirorunental  Policy  Act  (NEPA),  42 
U.S.C.  4332,  and  section  1-4,  8,  and  9  of 
the  Fish  and  Wildlife  Coordination  Act 
(FWCA),  72  Stat.  563,  as  amended  (16 
U.S.C.  661-664,  666b.  666c  (1976)).  The 
FWCA  recognizes  that  wildlife 
resources  make  a  vital  contribution  to 
the  Nation  and  that  federal  and  non- 
federal  water  and  water-related  land 
resources  developments  will  affect  such 
resources.  It  mandates  that  wildlife 
conserv'ation  shall  receive  equal 
consideration  and  be  coordinated  with 
other  features  of  water  resource 
development  programs  throughout  the 
action  agencies’  planning  and  decision- 
.  making  processes.  It  requires  such 
agencies,  or  applicants  to  such  agenices, 
to  first  consult  with  state  and  federal 
wildlife  agencies  to  ascertain  what 
means  and  measures  may  be  considered 
necessary  by  those  agencies  to  prevent, 
mitigate,  and  compensate  for  project- 
caused  losses  of  wildlife  resources,  as 
well  as  to  enhance  those  resources.  The 


FWCA  further  requires  that  reports  and 
recommendations  from  wildlife  agencies 
be  presented  to  action  agency  decision¬ 
makers  and  (in  the  case  of  federal 
projects)  the  Congress,  and  that  the 
action  agencies  shall  give  full 
consideration  to  those  reports  and 
recommendations.  Action  agencies  are 
required  to  include  in  project  plans  such 
means  and  measures  for  wildlife 
conservation  as  they  may  find  justifiable 
to  obtain  maximum  overall  project 
benefits  to  the  public.  The  costs  of  such 
means  and  measures  are  to  be 
considered  integral  to  those  of  the 
project. 

§410.2  Purpose. 

The  purpose  of  these  rules  is  to  ensure 
that  measures  proposed  for  wildlife 
conservation  are  ^lly  and  equally 
considered  with  other  project  features  in 
agency  decision-making  processes  by 
integrating  such  considerations  into 
project  planning,  NEPA  compliance 
procedures,  financial  and  economic 
analyses,  authorization  documents,  and 
project  implementation.  This  part  will — 

(a)  Establish  a  standard  procedure  to 
be  followed  by  action  agencies  in 
achieving  compliance  with  the  FWCA  in 
the  development  and  consideration  of 
alternative  project  plans  which  provide 
for  the  conservation  of  wildlife 
resources: 

(b)  Minimize  delays  in  project 
authorization  or  approval  decisions  and 
require  the  development  of 
environmentally  sound  project  plans 
without  needless  waste  of  public  and 
private  resources,  by  establishing 
procedures  for  the  timing  and 
integration  of  FWCA  compliance  into 
decision-making  processes  while  plans 
are  still  flexible; 

(c)  Ensure  that  planning  and 
consideration  of  wildlife  resource 
conservation  measures  address  loss 
prevention,  mitigation,  compensation, 
and  enhancement; 

(d)  Describe  factors  to  be  considered 
by  an  action  agency  in  determining  what 
wildlife  conservation  measures  are 
justifiable  to  obtain  maximum  overall 
project  benefits  to  the  public; 

(e)  Require  the  use  of  techniques 
based  upon  wildlife  habitat  values  as 
the  means  for  assessing  impacts  on 
wildlife  resources  and  for  evaluating 
loss  prevention,  mitigation  and 
compensation  measures; 

(f)  Ensure  that  where  comparative 
benefit-cost  analyses  of  alternative 
project  plans  are  required  by  law,  they 
include  the  full  costs  of  wildlife  resource 
loss  compensation  measures,  and,  if 
quantifiable,  the  costs  of 
uncompensated  wildlife  resource  losses; 
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(g)  Provide  for  orderly  and  prompt 
inter-agency  review  of,  and  public 
participation  in,  wildlife  and  action 
agency  decisions  on  means  and 
measures  for  wildlife  resource 
conservation. 

(h)  Describe  procedures  for  achieving 
“equal  consideration"  of  wildlife 
conservation  in  project  implementation. 

§410.3  Definitions. 

“Action  agency"  means  a  department, 
agency  or  instrumentality  of  the  United 
States  which  plans,  constructs,  operates 
or  maintains  a  project,  or  which  plans 
for  or  approves  a  permit,  lease,  or 
license  for  projects. 

"Approval"  or  "approve"  means  final 
action  agency  action  on  an  application 
by  a  federal,  state,  or  other  applicant  for 
a  permit,  lease,  or  license. 

“Conservation"  means  the  planned 
management  of  wildlife  resources  to 
prevent  waste  concurrent  with  their 
wise  use.  This  term  combines  the 
meaning  of  the  loss  prevention, 
mitigation,  and  enhancement 
components  of  project  planning, 
development,  and  implementation. 

“Loss  prevention"  means  designing 
and  implementing  a  project  to  avoid 
adverse  impacts  on  wildlife  resources. 
(40  CFR  1508.20(a)). 

“Mitigation"  means  lessening 
unavoidable  losses  of  wildlife  resources 
by  implementing  structural  or 
operational  features  or  by  employing 
wildlife  management  techniques,  the 
effectiveness  of  which  are  determined 
by  the  degree  to  which  they  replace 
wildlife  habitat  values  lost.  (40  CFR 
1508.20(b)-{e)). 

“Compensation"  or  "compensate" 
means  implementing  mitigation 
measures  which,  in  the  judgment  of  the 
relevant  decision-maker,  would  fully 
restore  project-induced  losses  to 
wildlife.  If  compensation  measures 
include  habitat  replacement  it  should  be 
“in  kind",  if  possible.  (40  CFR 
1508.20(e).) 

“Enhancement"  means  the 
improvement  of  wildlife  resource  values 
beyond  that  which  exist  without  the 
project,  and  beyond  that  necessary  for 
compensation. 

"Federal  project"  means  a  project 
planned  or  constructed  by,  or  on  behalf 
of.  a  federal  agency. 

"Project"  means  any  action,  or 
planning  or  approval  process  relating  to 
an  action,  which  impounds,  diverts, 
deepens  the  channel  of,  or  otherwise 
controls,  pollutes,  or  modiHes  any  water 
body  for  any  purpose  whatsoever.  Such 
water  bodies  include,  without  limitation, 
wetlands  (see  Classification  of 
Wetlands  and  Deepwater  Habitats  of 
the  United  States,  U.S.  Dept,  of  the 


Interior.  FWS-OBS-79-31  (1979);  (see 
also  42  FR  62432  (Dec.  12. 1977))  and  the 
waters  of  any  stream,  including  their 
associated  ground  water^  and  estuarine 
or  marine  waters  seaward  to  the  outer 
margin  of  Outer  Continental  Shelf  (OCS) 
or  the  Fisheries  Conservation  Zone  (16 
U.S.C.  1801),  whichever  is  farther. 

“Regional  Directors"  means  the 
named  officials,  or  designees,  of  the  Fish 
and  Wildlife  Service  (FWS),  Department 
of  the  Interior,  (including  the  Area 
Director  for  Alaska)  and  the  National 
Marine  Fisheries  Service  (NMFS),  in  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce,  in  whose  geographic  areas 
of  jurisdiction  the  project  may  be 
located.  For  projects  outside  the  U.S. 
territorial  sea.  “Regional  Director" 
means  the  named  official  of  both 
agencies  whose  area  of  jurisdiction  is 
closest  to  the  project.  (See  App.  A  for 
addresses  and  areas  of  jurisdiction  of 
federal  wildlife  agency  Regional 
Directors). 

“Reporting  Officer"  means  that  action 
agency  official  responsible  for 
formulating  approvals,  or  for  preparing 
the  project  report,  obtaining  public  and 
agency  views,  and  making 
recommendations  on  a  proposed  project 
to  higher  authority  (if  any)  within  the 
agency.  Implementing  procedures  of 
action  agencies  will  identify  appropriate 
reporting  officer(s). 

“Wildlife  agency"  means  the  FWS, 
NMFS,  and,  if  the  project  is  to  be  sited 
within  the  boundaries  of  a  state  of  the 
United  States,  the  state  agency(ies) 
exercising  immediate  and  direct 
administration  over  the  fish  or  wildlife 
resources  of  the  particular  state  wherein 
the  project  is  proposed  to  be,  or  has 
been,  constructed.  For  projects  to  be 
sited  outside  the  territorial  sea,  this  term 
means  the  head  of  the  wildlife 
agency(ies)  of  the  state(s)  nearest  the 
project.  As  used  herein,  the  term 
“states”  includes  the  Territories  and 
Possessions  of  the  United  States. 

“Wildlife"  and  “wildlife  resources” 
means  birds,  fish,  mammals  and  all 
other  classes  of  wild  animals,  and  all 
types  of  aquatic  and  land  vegetation 
upon  which  wildlife  is  dependent. 

“Wildlife  resources"  include  the  biotic 
and  abiotic  factors  upon  which  wildlife 
depends;  i.e.,  habitat. 

“Wildlife  resources  properties"  means 
the  water  project  or  other  lands,  waters, 
or  interests  therein  to  be  acquired, 
reserved,  or  otherwise  set  aside  by  a 
federal  agency  for  the  conservation  of 
wildlife  resources  in  connection  with  a 
federal  project,  pursuant  to  the 
provisions  of  section  3  and  section  4  of 
the  FWCA,  or  other  law. 


§  410.4  Reducing  delay. 

Action  and  wildlife  agencies  will 
reduce  delay  in  the  process  of  complying 
with  the  FWCA  by — 

(a)  Initiating  FW'CA  compliance  at  the 
earliest,  meaningful  point  (§  410.22), 

(b)  Following  a  standard  procedure  in 
consulting  with  wildlife  agencies 

(§§  410.22,  410.23). 

(c)  Avoiding  disputes  over 
applicability  of  the  FWCA  (§  410.11), 

(d)  Eliminating  confrontation  among 
agencies  by  (1)  providing  a  record  of 
decisions  made  on  wildlife  resource 
conservation  issues  (§  410.24(a)),  (2) 
avoiding  last  minute  surprise  in  action 
agency  decision-making  on  wildlife 
resource  conservation  decisions 

(§  410.24(a)(1),  (a)(5)),  and  (3)  resolving 
inter-agency  disputes  at  lower  agency 
levels  (§  410.24(a)(5)), 

(e)  Conducting  action  agency  reviews 
concurrently  where  two  or  more  federal 
agencies  will  have  jurisdiction  over  a 
project  to  which  the  FWCA  applies 

(§  410.15(a),  (b)). 

(f)  Coordinating  wildlife  agency 
reviews  of  projects  to  which  several 
environmental  reviews  which  they  may 
administer  may  apply  (§§  410.22(a)(2), 
410.23(b)(1).  (c)(3)),  and 

(g)  Establishing  time  limits  for  FWCA 
review  (§§  410.23(b)(2)  and  410.23(e)). 

§  410.1 1  Applicability  of  the  FWCA. 

(a)  General.  The  FWCA  applies  to 
federal  projects  and  to  non-federal 
projects  which  are  approved  by  an 
action  agency.  It  applies  to  federal 
projects  which  are  authorized  by  the 
federal  construction  agency  itself,  as 
well  as  those  authorized  by  the 
Congress.  Examples  of  projects  covered 
by  the  FWCA  are: 

(1)  Discharges  of  pollutants,  including 
municipal,  mining  and  industrial  wastes 
or  dredged  or  fill  material,  into  water  or 
wetlands; 

(2)  Those  involving  the  construction, 
operation,  or  maintenance  of  channels, 
turning  basins  or  other  navigation 
features,  canals,  breakwaters,  docks, 
piers,  and  marinas; 

(3)  Those  involving  the  construction  of 
dams,  levees  impoundments,  and/or 
water  diversion  structures  for  flood 
control,  hydroelectric  power  generation, 
water  supply,  cooling  ponds,  irrigation, 
recreation,  fish  and  wildlife,  or  other 
putposes; 

(4)  Those  which  depend  upon,  or 
necessarily  result  in,  a  diversion,  control 
or  other  modification  of  a  stream  or 
other  body  of  water,  such  as;  Changes  in 
reservoir  release  and  storage  plans; 
diversions  for  or  discharges  from  power 
plants:  mineral  exploration  or  extraction 
permits  or  leases  on  the  OCS:  reservoir 
rights-of-way  on  federal  or  Indian  trust 
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lands;  projects  conducted  in  beds  of 
intermittent  streams,  or  those 
temporarily  dewatered:  water-related 
aspects  of  federal  mining  or  mineral 
leases,  or  of  mining  plans  adopted  under 
the  Surface  Mining  Control  and 
Reclamation  Act;  highway  construction, 
maintenance,  or  alteration;  construction 
of  pipelines  and  transmission  lines; 

(5)  Those  undertaken  to  abate 
damages  or  causes  of  erosion,  storms,  or 
floods  (See  §  410.22(a](2](iii]]; 

(6)  Those  involving  the  rehabilitation 
of  lining  of  water  conveyance  systems; 

(7)  Water  resource  and  water  quality 
planning  programs. 

(b)  Previously  authorized  or  approved 
projects.  Prior  authorization  or  approval 
of  a  project  does  not  constitute  a  waiver, 
perse,  of  FWCA  requirements. 

However,  section  2(g)  of  the  FWCA 
provides  that  section  2  of  the  FWCA 
does  not  apply  to  projects  (or  project 
units)  authorized  or  approved  prior  to 
August  12, 1958,  which  were  completed 
or  substantially  completed  on  August  12, 
1958.  A  project  or  project  unit  is  deemed 
to  be  substantially  completed  when 
sixty  percent  or  more  of  then-estimated 
construction  costs  (as  of  August  12, 

1958)  had  been  obligated  for 
expenditure.  However,  the  FWCA  does 
apply  to  projects  (or  project  units) 
authorized  or  approved  prior  to  August 
12, 1958,  which  were  not  substantially 
completed  at  that  time,  and  to  projects 
(or  project  units)  authorized  or  approved 
subsequent  to  August  12, 1958, 
regardless  of  their  state  of  construction 
or  whether  completed.  Section  2  of  the 
FWCA  applies  to  action  agency 
initiation  of  a  process  of  developing  a 
report  on  the  modification  or 
supplementation  of  plans  for  previously 
authorized  federal  projects  (whether  or 
not  constructed).  It  also  applies  to  any 
application  for  the  renewal  or 
modibcation  of  a  federal  approval. 

(c)  Agencies  or  agency  projects 
specifically  exempt  from  the  FWCA. 

The  FWCA  does  not  apply  to: 

(1)  Projects  wholly  undertaken  by  and 
for  the  Tennessee  Valley  Authority; 

(2)  The  small  watershed  program  of 
the  Soil  Conservation  Service  (as 
authorized  by  Section  3  of  the 
Watershed  Protection  and  Flood 
Prevention  Act  of  1954); 

(3)  Federal  impoundment  projects 
where  the  aggregate  maximum  surface 
area  of  such  impoundments  is  less  than 
ten  acres; 

(4)  Activities  for  or  in  connection  with 
programs  primarily  for  land 
management  and  use,  carried  out  by 
federal  agencies  on  lands  under  their 
jurisdiction,  where  control  of  water  is 
only  incidental  to  the  action; 


(5)  Loan,  money  grant,  loan  guarantee, 
and  technical  assistance  actions. 
However,  where  such  projects  require 
other  water-related  federal  approvals, 
the  FWCA  applies  through  those 
programs. 

§  410.12  Applicability  of  this  part 

Except  as  provided  in  this  section, 
and  §§  410.13, 410.14,  and  410.17,  the 
procedures  of  this  part  shall  apply  to 
projects  to  which  the  FWCA  applies 
(see  §  410.11).  The  term  "federal  project” 
is  used  in  this  section  in  distinction  to 
non-fedaral  projects.  Where  only  the 
term  "project"  is  used,  the  provision  in 
question  applies  to  federal  and  non- 
federal  projects. 

(a)  Projects  not  authorized  or 
approved.  For  projects  not  yet  approved 
or  authorized  for  construction  on  the 
effective  date  of  these  rules,  action 
agencies  shall  comply  with  the 
procedures  and  methods  prescribed  by 
this  part  which  are  applicable  to  the 
planning,  approval,  or  implementation 
stages  remaining  on  that  date. 

(b)  Authorized  but  not  completed 
federal  projects.  (1)  This  part  will  not 
apply  to  federal  projects,  or  separately 
authorized  units  thereof,  which  were 
authorized  for  construction  but  not 
completed  on  the  effective  date  of  this 
Part  unless  the  Principles  and  Standards 
Manual  of  Procedures  issued  pursuant 
to  the  President’s  Water  Policy 
Initiatives  of  July  12, 1978,  apply  to  such 
projects.  (See  18  CFR  704.101)  The 
Secretary  of  the  Interior  may 
nevertheless  determine  that  this  Part 
will  apply  to  federal  projects  exempt 
from  the  Principles  and  Standards 
Manual  if,  after  a  review  of  evidence 
submitted  in  accordance  with  paragraph 
(b)(3)  of  this  section  and  consultation 
with  the  affected  state(s)  and  the  action 
and  wildlife  agencies,  the  Secretary 
determines  that — 

(1)  Authorized  fish  and  wildlife 
conservation  measures  will  not  be 
installed  or  will  not  substantially 
compensate  for  fish  and  wildlife 
resource  losses  caused  by  the  project, 

(ii)  The  adverse  impacts  of  the  project 
upon  wildlife  resources  are  signiHcant, 
and 

(iii)  Construction  has  not  proceeded  to 
the  point  that  all  options  fcr  wildlife 
conservation  are  practically  foreclosed. 
Where  appropriate,  the  Secretary  of  the 
Interior  will  consult  with  the 
Administrator  of  NOAA  in  making  his 
determination. 

(2)  If  this  Part  becomes  applicable  to  a 
federal  project  in  accordance  with 
paragraph  (b)(1)  of  this  section,  action 
agencies  shall  not  make  any  irreversible 
or  irretrievable  committment  of 
resources  pending  compliance  with  this 


Part  which  would  foreclose  the 
consideration  of  alternatives  to 
compensate  for  wildlife  losses. 

(3)  Within  Ninety  (90)  days  of  a 
written  request  by  the  Secretary  of  the 
Interior,  or  such  longer  period  of  time  as 
the  Secretaries  of  the  Interior  and 
Commerce  may  agree  upon,  action 
agencies  will  submit  the  following 
information  to  the  Secretary  of  the 
Interior  with  respect  to  each  federal 
project  and  separately-authorized 
federal  project  unit  which  is  otherwise 
exempt  by  reason  of  the  applicability  of 
exemptions  to  the  Principles  and 
Standards  Manual  (as  referred  to 
above): 

(i)  Its  location,  and  the  source  and 
date  of  authorization; 

(ii)  The  state  of  construction  (if  any] 
and  the  percentage  of  current  total 
estimated  project  cost  which  has  been 
expended; 

(iii)  A  description  of  the  mitigation 
and  enhancement  measures  which  were 
authorized  and  a  discussion  of  any 
difficulties  encountered  which  could 
defeat  adoption  of  such  measures; 

(iv)  Where  mitigation  and 
enhancement  measures  may  be  under 
consideration  for  future  auAorization  an 
explanation  of  the  status  of  planning 
and  approval  of  such  proposals  within 
the  action  agency; 

(v)  If  land  acquisition  for  mitigation  or 
enhancement  was  authorized,  a 
statement  of  the  percentage  of  the 
authorized  amount  which  has  been 
acquired  and,  if  acquisition  has  not  been 
concurrent  and  proportionate  with 
acquisition  and  construction  of  other 
project  features,  an  explanation  of  the 
reasons  therefor; 

(vi)  A  ranking  of  those  projects  most 
in  need  of  Secretarial  action  under 
paragraph  (b)(1)  of  this  section,  stating 
the  rational  for  such  ranking  and  listing 
those  not  under  active  consideration  for 
construction; 

(vii)  a  statement  whether  the  project 
meets  the  criteria  for  discretionary 
coverage  referred  to  in  paragraph  (b)(1) 
of  this  section  and  whether  the 
procedure  of  this  part  should  be  applied. 

(4)  Federal  projects  for  which  a 
General  Plan  has  not  been  executed 
shall  be  considered  incomplete,  within 
the  meaning  of  this  paragraph  (c),  but 
only  the  provisions  of  Subpart  C  will 
apply  to  such  projects  if  they  are 
otherwise  completed. 

(c)  Completed  or  approved  projects. 
The  procedures  of  this  part  will  not  be 
applied  to  review  wildlife  conservation 
issues  surrounding  projects  or  project 
units,  once  they  have  been  approved  or 
completed.  However,  this  part  applies  to 
the  following  actions  proposed  for 
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completed  or  approved  projects,  if  those 
actions  meet  the  definition  of  “project": 

(1)  Action  agency  initiation  of  a 
process  of  developing  a  report  or  plan 
on  the  modification  or  supplementation 
of  plans  for  the  design  or  operation  of  a 
federal  project; 

(2)  Applications  for  renewal, 
modification,  or  relicensing  of  a  non* 
federal  project 

(d)  Non-federal projects  approved  by 
federal  agencies.  The  following 
provision  of  this  part  will  not  apply  to 
non-federal  project  applications; 

(1)  Section  410.  22(aj(2)(i]; 

(2)  Section  410.25(b); 

(3)  Section  410.31; 

(4)  Section  410.32; 

(5)  Section  410.34. 

(ej  Waivers  by  NMFS  or  States. 
Where,  in  the  judgment  of  a  Regional 
Director  of  NMFS  or  the  head  of  a  state 
wildlife  agency,  their  involvement  in  the 
procedures  set  forth  in  this  part  would 
be  inappropriate  in  a  given  case,  or  (in 
the  case  of  a  state)  generically,  he  or  she 
may  waive  those  requirements  as 
applied  to  said  agency. 

§  410.13  Comprehensive  water  resources 
plannning  requirements. 

Tliis  part  will  not  apply  to  non- 
project-specitic  aspects  of  federal 
comprehensive  water  or  related  land 
resources  planning  programs.  However, 
the  objectives  of  the  FWCA,  as  stated  in 
§  410.21,  should  be  taken  into  account  in 
such  comprehensive  planning  programs. 
Wildlife  agencies  will  be  involved  in 
such  programs  as  provided  in  Subpart  D 
of  this  part. 

§  410.14  State  action  under  federaily- 
approved  programs. 

This  part  shall  not  apply  to  state 
actions,  or  Federal  review  thereof,  made 
under  federally  approved  programs 
created  by  Federal  law.  Action  agency 
procedures  for  inter-agency  referral  of 
matters  which  it  undertakes  to  review  in 
such  programs  will  be  deemed  to 
constitute  the  consultation  required  by 
the  FWCA.  Such  programs  include 
sections  402,  404,  and  208  of  the  Clean 
Water  Act. 

§  410.15  Reiation  to  other  environmental 
review  requirements. 

(a)  Compliance  with  NEPA  and  the 
Principles  and  Standards  of  the  Water 
Resources  Council  are  complementary 
to,  but  not  a  substitute  for,  compliance 
with  the  FWCA  or  these  rules.  To  the 
maximum  extent  possible,  the  reports 
and  recommendations  of  wildlife 
agencies  will  be  forwarded  to  the  action 
agency  in  time  to  be  addressed  in 
enviroiunental  assessments  or  draft 
environmental  impact  statements  (EIS), 
the  draft  and  final  decision  documents 


(40  CFR  1505.2),  and  Principles  and 
Standards  analyses. 

(b)  If  a  permit  is  required,  but  has  not 
been  applied  for,  under  sections  402  or 
404  of  the  Clean  Water  Act,  sections  9  or 
10  of  the  River  and  Harbor  Act  of  1899, 
or  section  102(a)  and  103(a)  of  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act  of  1972,  for  projects  of, 
or  pending  approval  before,  a  federal 
agency,  that  agency  should  encourage 
the  filing  and  processing  of  such  other 
permit  applications  simultaneously  with 
the  planning  or  approval  process  for  the 
project  pending  review  before  them,  in 
order  to  avoid  repetitive  reviews  by 
wildlife  agencies  and  to  encourage  the 
lead  agency  concept.  (40  CFR  1508.16; 

§  410.22(a)(2)). 

(c)  Many  statutory  authorities  require 
consultation  with  the  Department  of  the 
Interior  and/or  Commerce  on  the 
Impacts  of  federal  actions  upon  wildlife 
resources.  Federal,  state,  or  private 
agencies  or  individuals  are  encouraged 
to  adopt  and  employ  the  procedures  or 
methods  prescribed  by  these  rules  to 
obtain  the  full  loss  prevention, 
mitigation,  and  enhancement  potential 
of  projects,  whenever  authorized. 

§  410.16  Coordination  with  Indian  tribes. 

Although  Indian  Tribes  are  not  state 
agencies  given  a  statutory  role  in  the 
FWCA  planning  process,  action 
agencies  should  invite  all  federally- 
recognized  groups  of  Indians,  Aleuts  and 
Eskimos  whose  lands,  water,  water 
rights,  or  hunting  and  fishing  rights  may 
be  affected  by  a  project  to  become 
involved  in  the  procedures  of  Subparts  B 
and  C  of  this  part  (40  CFR  1501.1(d)(2)). 

.  §410.17  Emergencies. 

Except  as  provided  in 
§  410.22(a)(2)(iii),  the  extent  to  which 
some  or  all  projects  undertaken  in 
emergencies  shall  be  governed  by  this 
part  shall  be  determined  in  accordance 
with  §  410.41.  (40  CFR  1506.11). 

Subpart  B— FWCA  Compliance 
Procedure 

§410.21  Equal  consideration. 

Equal  consideration  of  wildlife 
resource  values  in  project  planning, 
approval,  and  implementation  is  the 
essence  of  the  FWCA  compliance 
process.  It  requires  action  agencies  to 
involve  wildlife  agencies  throughout 
their  planning,  approval,  and 
implementation  process  for  a  project.  It 
highlights  the  need  to  utilize  a 
systematic  approach  to  analyzing  and 
establishing  planning  objectives  for 
wildlife  resource  needs  and  problems, 
and  in  developing  and  evaluating 
conservation  alternative  conservation 


plans.  Wildlife  resource  conservation 
will  be  achieved  by  preventing  project- 
caused  losses  of  wildlife  resources, 
compensating  for  unavoidable  wildlife 
resource  losses,  and  enhancing  wildlife 
resource  values.  Compliance  with  the 
equal  consideration  mandate  requires: 

(1)  Consultation  between  action 
agencies  (or  applicants  to  them)  and 
wildlife  agencies  on  measures  nebessary 
to  conserve  wildlife  in  project  planning, 
construction,  and  operation; 

(2)  Reporting  by  wildlife  agencies  on 
the  effects  of  &e  project  and  its 
alternatives  upon  wildlife  resources  and 
on  measures  recommended  to  conserve 
wildlife  resources  in  connection  with  the 
project  and  its  alternatives; 

(3)  Full  consideration  by  the  action 
agencies  of  measures  recommended  to 
conserve  wildlife  resources,  both  with 
regard  to  the  proposed  project  and  its 
alternatives; 

(4)  Implementation  of  justifiable 
conservation  measures. 

§  4 1 0.22  Consultation. 

(a)  Initiation.  Action  agency  requests 
for  initiation  of  compliance  with  the 
FWCA  will  be  made  as  follows: 

(1)  Applicants  for  approval  of  a  non- 
federal  project,  (i)  Implementing 
procedures  of  action  agencies  shall 
strongly  encourage  applicants  for  those 
non-federal  approvals  enumerated 
below  to  consiilt  with  federal  and 
affected  state  wildlife  agencies  prior  to 
filing  an  application  with  the  action 
agency  (40  CFR  1501.2(d).  This  pre- 
application  procedure  applies  to 
projects  which  involve  drainage, 
dredging,  filling,  inundation,  or  other 
modification  of  wetlands  (including 
water  bodies)  affecting  more  than  ten 
acres;  create  impoundments  greater  than 
fifty  acres  (regardless  of  terrain  or 
habitat  type);  or  involve  one-half  mile  of 
dredging  or  stream  channel 
modification.  The  intent  of  this 
paragraph  is  to  assist  applicants  in 
designing  environmentally  sound 
projects  without  waste  of  their  planning 
resources,  and  to  minimize  the  potential 
for  delay  in  the  processing  of 
applications.  Action  agency 
implementing  procedures  shall  advise 
that  such  requests  should  be  made  by 
the  applicant  at  the  earliest  stages  of  its 
project  planning,  and  that  its 
submissions  to  wdldlife  agencies  should 
indicate  the  general  work  or  activity 
being  considered,  its  purpose(s),  and  the 
general  area  in  which  it  is  contemplated. 
The  information  provided  to  wildlife 
agencies  should  be  specific  enough  to 
allow  them  to  identify  possible  effects 
on  wildlife  and  to  identify  potential 
conservation  measures  (including 
alternatives),  and  yet  be  general  and 
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flexible  enough  that,  should  it  choose  to 
do  so,  the  applicant  could  incorporate 
justifiable  conservation  measures  into 
its  application  to  the  action  agency. 
Wildlife  agencies  will  provide  to  flie 
potential  applicant  a  brief  analysis  of 
potential  project  effects  upon  wildlife 
resources  and  will  suggest  modifications 
or  alternatives.  The  detail  of  analysis 
and  refinement  of  recommendations  will 
be  related  to  the  level  of  detail  of  the 
proposed  plan.  The  wildlife  agencies 
shall  identify  any  areas  of  concern  or 
analysis  that  require  further  detail  or 
study.  The  results  of  this  analysis  should 
be  integrated  in  or  accompany  the 
action  agency’s  NEPA  environmental 
assessment  or  statement. 

(2)  Action  Agencies.  Action  agencies 
with  separate  jurisdiction  over  a  project 
may  coordinate  compliance  with  this 
section  and  §  410.23  through  a  lead 
agency  or  agencies  designated  in 
accordance  with  NEPA  regulations  (40 
CFR  1501.5),  or,  where  not  so 
designated,  through  an  action  agency 
which  obtains  the  concurrence  of  other 
action  agencies  to  act  in  that  capacity. 
Action  agencies  should  consult  with 
wildlife  agencies  at  the  same  time  when 
projects  pending  before  them  separately 
would  have  cumulative  impact.  (40  CFR 
1508.7).  Subject  to  the  agreement  of  the 
appropriate  wildlife  agency  official  (see 
§  410.23(a)),  an  action  agency  or 
agencies  may  comply  with  this  section 
and  §  410.23  jointly  with  respect  to  a 
number  of  similar  individual  projects 
pending  before  them  which  are  within  a 
given  geographical  area,  administrative 
unit,  or  segment  of  a  comprehensive 
plan.  Notwithstanding  any  applicant 
consultation  which  may  occur  under 
paragraph  (a)(1)  of  this  section,  and 
irrespective  of  any  later  lead  agency 
agreement,  action  agencies  shall  initiate 
compliance  with  this  Subpart  B  by 
providing  notice  to  the  appropriate 
wildlife  agency  officials  as  follows: 

(i)  Federal  Projects.  Action  agencies 
shall  notify  the  Regional  Directors  of 
both  federal  wildlife  agencies  and  the 
head  of  the  state  wildlife  agency 
(through  OMB  Circular  A-95  procedures, 
or  otherwise)  upon  initiation  of  studies 
or  actions  which  may  lead  to  the 
authorization  of  a  federal  project.  This 
also  applies  to  the  initiation  of  planning 
for  the  modification  or  supplementation 
of  project  reports  on  previously 
authorized  projects.  (See  §  410.11(b)). 
Action  agencies  shall  invite  all  wildlife 
agencies  to  participate  actively 
throughout  the  planning  process. 

(ii)  Federally-approved  projedts. 
Appropriate  written  notice  of 
preliminary  permit  (FERC)  and  early  site 
review  (NRC)  applications,  as  well  as 


NRC  and  FERC  construction  license  and 
permit  or  renewal  applications,  will  be 
forwarded  for  comment  to  both  the 
Secretaries  of  the  Interior  and  of 
Commerce,  or  their  delegates,  and  to  the 
head  of  the  wildlife  agency  or  agencies 
for  the  state(s)  wherein  the  proposed 
construction  may  occur.  Appropriate 
written  notice  of  all  other  applications 
to  federal  agencies  for  approvals  shall 
be  forwarded  to  the  Regional  Directors, 
or  their  delegates,  of  both  federal 
wildlife  agencies  and  to  the  head  of  the 
wildlife  agency  for  the  state(s)  wherein 
the  proposed  construction  may  occur. 

(iii)  Emergencies.  (A)  If  a  major 
disaster  is  declared  by  the  President 
under  authority  of  the  Disaster  Relief 
Act  Amendments  of  1974,  the  designated 
Federal  Coordinating  Office  (FCO)  of 
the  Federal  Emergency  Management 
Agency  (FEMA)  will  consult  with  the 
Regional  Directors  and  the  head  of  the 
affected  state  wildlife  agency  to 
determine  the  need  for  FWCA 
compliance  during  the  course  of  the 
■  emergency.  When  continuing  detailed 
coordination  is  determined  necessary  by 
wildlife  agencies,  the  FCO  will  provide 
facilities  for  a  wildlife  agency 
coordinator(s)  at  the  Disaster  Field 
Office  (DFO).  Field  level  coordination 
will  occur  between  the  designated 
wildlife  coordinator(s)  and  the  FEMA 
Public  Assistance  Officer  (PAO) 
responsible  for  the  DFO.  In  the  event  of 
unresolved  conflicts  between  the 
wildlife  coordinator(s)  and  the  PAO,  the 
matter  will  be  referred  to  the  Federal 
Coordinating  Officer,  who  will  resolve 
the  matter  after  consultation  with  the 
Regional  Director(s)  and  the  head  of  the 
state  wildlife  agency(s). 

(B)  Procedures  for  FWCA  compliance 
in  other  action  agency  emergency 
programs,  or  actions  in  emergency 
situations,  will  be  identified  during  the 
period  for  approval  of  implementing 
procedures.  (§  410.42(a)). 

(3)  Wildlife  agencies.  A  wildlife 
agency  may  request  an  action  agency  to 
comply  with  the  requirements  of  this 
Part  when  it  believes  such  compliance  is 
required. 

(b)  Coordinated  planning.  (1)  Wildlife 
and  action  agencies  shall  utilize  a 
systematic  approach  in  analyzing 
wildlife  resource  needs  and  problems, 
establishing  planning  goals  therefor,  and 
developing  and  evaluating  alternative 
resource  management  plans. 

(2)  Wildlife  agencies  will  cooperate 
with  action  agencies  in  the  development 
of  analyses,  recommendations,  and 
reports  to  action  agencies  on  means  and 
measures  for  the  conservation  of 
wildlife  resources. 

(3)  Action  agencies  shall  provide 
wildlife  agencies  adequate  opportunity 


to  prepare  FWCA  reports  and 
recommendations  and  to  transmit  them 
to  the  action  agency  for  timely 
consideration  in  NEPA  environmental 
assessments,  draft  EIS’s  findings  of  fact, 
and  other  such  decision  doevunents. 

§410.23  Reporting. 

(a)  Authority.  (1)  Except  in  the  case  of 
projects  approved  by  the  NRC  and 
FERC,  the  authority  to  transmit  formal 
FWCA  reports  and  recommendations  of 
the  Secretary  of  the  Interior  is  exercised 
by  the  FWS  Regional  Directors,  or  their 
delegates.  In  the  case  of  NRC  and  FERC- 
approved  projects,  such  authority  is 
exercised  for  the  Secretary  of  the 
Interior  by  the  Assistant  Secretary  for 
Policy,  Budget,  and  Administration, 
acting  upon  the  recommendations  of  the 
FWS  and  the  Office  of  Environmental 
Project  Review.  In  all  cases,  including 
NRC  and  FERC,  formal  FWCA  reports 
of  NMFS — representing  the  Secretary  of 
Commerce — and  the  State  wildlife 
agency  are  sent  directly  to  the  action 
agency. 

(2)  The  state  wildlife  agency(s)  which 
will  report  under  this  section  should  be 
designated  by  the  States  during  the 
period  for  approval  implementing 
procedures,  and  will  be  published  as  an 
appendix  to  this  part. 

(b)  Timing.  (1)  Consistent  with  NEPA 
regulations  (40  CFR  1501.6  and  1502.25) 
and  other  law  which  may  require 
reporting  within  a  specified  period  of 
time,  wildlife  agencies  shall,  to  the 
maximum  extent  possible,  forward  their 
reports  and  recommendations  to  action 
agencies  within  an  agreed-upon  time 
frame  sufficient  to  permit  preliminary 
action  agency  decisions  on 
incorporation  of  the  substance  of  those 
recommendations  into  project  plans,  and 
to  permit  analysis  of  such  reports  and 
recommendations  in  the  draft  decision 
document  and  the  envirorunental 
assessment  or  draft  EIS.  See  §  410.24(a). 
To  the  maximum  extent  possible, 
preparation  and  transmittal  of  FWCA 
reports  will  be  coordinated  and 
combined  with  the  preparation  and 
transmittal  of  reports  or  their  reviews 
required  of  the  Department  of  the 
Interior  or  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  by 
other  applicable  federal  environmental 
review  requirements,  including — 

(i)  Endangered  Species  Act  of  1973, 

(ii)  Estuary  Protection  Act, 

(iii)  Section  6(a)  of  the  Federal  Water 
Project  Recreation  Act, 

(iv)  Coastal  Zone  Management  Act, 

(v)  Sections  208,  303,  402,  404,  and  of 
the  Clean  Water  Act  of  1977, 

(vi)  Sections  5(d),  7(a)  and  7(b)  of  the 
Wild  and  Scenic  Rivers  Act, 
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(vii)  150(b)  of  the  Water  Resources 
Development  Act  of  1976  (creation  of 
wetland  areas  using  dredged  material). 
Memoranda  of  understanding  or 
agreements  which  may  provide  time 
limits  for  the  referral  of  FWCA  reports 
and  recommendations  for  certain 
classes  of  projects  appear  in 
Appendices  B  and  C. 

(2)  An  action  agency,  or  an  applicant 
thereto,  may  request  the  official  within  a 
wildlife  agency  who  is  responsible  for 
reporting  (See  §  410.23(a))  to  set  time 
limits  for  the  transmittal  of  the  wildlife 
agency’s  reports  under  this  section. 
Wildlife  ageocies  will  give  due 
consideration  to  the  time  requirements 
of  action  ageacies  and  the  applicant,  as 
well  as  its  own  need  for  a  reasonable 
time  to  conduct  a  responsible  review  of 
the  effects  of  the  project  and  to  prepare 
recommendations. 

(c)  Content  Wildlife  agencies  will 
prepare  and  submit  reports  that  describe 
project-caused  and  cumulative  (40  CFR 
1308.7)  effects  upon  wildlife  resources 
and  identify  alternative  means  and 
measures  necessary  to  conserve  wildlife 
resources.  These  “FWCA  reports”  may 
be  provided  to  action  agency  serially, 
addressing  successive  levels  of  action 
agency  planning  detail.  The  scope  of 
these  reports  will  be  proportionate  to 
the  significance  of  project  efforts  upon 
wildlife  resources. 

(1)  If,  after  consultation  with  other 
wildlife  agencies,  a  wildlife  agency 
believes  that  from  the  standpoint  of 
wildlife  resources  of  interest  to  it, 
project  and  cumulative  effects  are 
insignificant  and  that  (in  the  case  of 
federal  projects)  no  potential  exists  for 
enhancement  measures,  notice  will  be 
given  to  the  action  and  (where 
appropriate)  the  other  wildlife  agencies 
in  accordance  with  paragraph  (e)  of  this 
section. 

(2)  When  project  and/or  cumulative 
effects  are  believed  to  be  significant, 
wildlife  agency  reports  should  describe 
some  or  all  of  the  following,  depending 
upon  the  type  of  project,  the  availability 
of  adequate  information,  and  the 
significance  of  such  effects: 

(i)  A  summary  of  the  surveys, 
investigations  and  assessments 
conducted  by  the  wildlife  agency: 

(ii)  The  specific  assessment  methods, 
assumptions,  and  data  used  to  arrive  at 
assessment  conclusions; 

(iii)  Wildlife  problems  and  needs,  and 
recommended  wildlife  resource  planning 
goals; 

(iv)  Positive  and  negative  effects  upon 
wildlife  resources  of  the  proposed  (or 
selected)  plah  and  alternative  project 
plans,  and  the  conservation  measures 
recommended  for  each.  Wildlife 


agencies  will  focus  on  the  needs  of,  and 
effects  of  such  projects  upon,  wildlife 
resources  and  their  productivity  and 
related  values  measured  using  habitat- 
based  evaluation  systems.  Other 
information  may  be  furnished,  as 
appropriate. 

(v)  Conservation  measures  which  may 
have  been  earlier  identified  as 
necessary  by  action  and  wildlife 
agencies,  and  a  review  of  any  action 
agency  disposition  of  wildlife  agency 
recommendations  which  may  have  been 
made  prior  to  the  current  FWCA  report; 

(vi)  The  features  of  project  design, 
construction,  or  operation  which  may 
not  be  sufficiently  developed  that  their 
effects  can  be  properly  assessed; 

(vii)  Areas  requiring  further  study  to 
identify  project  effects  and  necessary 
conservation  measures; 

(viii)  Coordination  and  studies 
necessary  to  complete  consultation  and 
to  monitor  implementation  of 
conservation  measures  (40  CFR  1505.3); 

(ix)  If  known,  the  dollar  costs  of 
acquisition,  operation,  maintenance, 
management,  and  replacement  of 
recommended  wildlife  conservation 
measures; 

(x)  The  environmental  effects  and 
probable  effectiveness  of  recommended 
measures,  and  the  results  expected  for 
wildlife  resources; 

(xi)  Cost-effectiveness  of  any 
recommended  alternative  mitigation 
plans  which  the  wildlife  agency  believes 
will  obtain  compensation; 

(xii)  The  altemativc(s),  if  any, 
preferred  from  the  standpoint  of  wildlife 
conservation. 

(3)  When  anlyzing  project  effects, 
wildlife  agencies  will  take  into  account 
other  applicable  water-related  project 
planning  and  review  requirements,  such 
as;  Executive  Orders  11988  (floodplains) 
and  11990  (wetlands);  section  73  of  the 
Water  Resources  Development  Act  of 
1974  (non-structural  alternatives);  Indian 
trust  environmental  review 
requirements;  the  Marine  Protection, 
Research  and  Sanctuaries  Act  of  1972; 
section  102(b)  of  the  Clean  Water  Act; 
Federal  Water  Policy;  the  potential 
effects  of  the  proposed  project  upon 
federal  property  and  public  trust 
interests,  including  federal  water  rights; 
state  and  federal  outdoor  recreation  and 
fish  and  wildlife  plans  (see  16  U.S.C. 
460/-1,  460/-2, 4607-8,  669e,  777e). 

(4)  Where  the  project  in  question  is  a 
federal  project  which  was  authorized  by 
a  specific  Act  of  Congress  before  August 
12, 1958,  FWCA  reports  shall  contain  a 
discussion  of  how  any  land  acquisition 
or  project  modifications  recommended 
therein  are  compatible  with  project 
purposes. 


(d)  Public  participation.  Where 
significant  wildlife  resource  issues  are 
involved,  wildlife  agencies  will  invite 
public  participation  in  the  process  of 
developing  FWCA  reports  and 
recommendations  in  accordance  with 
guidelines  which  they  develop.  Such 
procedures  shall  not  cause  delay  in 
action  agency  reviews. 

(e)  Non-reporting.  If  a  wildlife  agency 
does  not  wish  to  report  (see  paragraph 
(c)(1)  of  this  section),  is  unable  to  report, 
or  is  unable  to  do  so  within  a  stautorily- 
required  or  an  agree-upon  period  of 
time,  a  lack  of  written  response  within 
thirty  days  of  its  receipt  of  an  action 
agency  request  for  consultation  shall  be 
deemed  notice  that  no  report  is 
forthcoming.  Such  non-reporting  would 
not  relieve  action  agencies  of  the 
requirements  of  the  FWCA,  but  shall  he 
deemed  a  waiver  of  those  provisions  of 
§  410.24  which  relate  to  that  wildlife 
agency’s  recommendations. 

(f)  Follow-through.  Once  wildlife 
agency  reports  are  sent  to  action 
agencies,  all  wildlife  agencies  should 
actively  pursue  such  means  as  will 
ensure  that  studies  necessary  to  assess 
project  effects  and  to  design 
compensation  measures  are  undertaken. 

§  410.24  Consideration. 

(a)  Action  agency  findings.  The 
procedures  contained  in  this  subsection 
will  facilitate  early  identification  and 
resolution  of  wildlife  resource 
conservation  issues  at  lower  levels  of 
action  and  wildlife  agencies,  thus 
avoiding  the  potential  for  delay  caused 
by  unexplained  or  last-minute 
disclosure,  and  appeal,  of  mitigation 
decisions.  (40  CFR  1500.5(b)) 

(1)  The  reporting  officer  shall  prepare 
for  the  administrative  record  (i.e.  in 
findings  of  fact,  a  DEIS  or 
Environmental  Assessment,  E.0. 11988 
Notice,  or  a  project  plan  or  planning 
report,  where  applicable)  written 
findings  on  which  of  the  measures 
recommended  by  wildlife  agencies  with 
respect  to  the  selected  alternative  and 
its  alternatives  are  and  are  not  believed 
to  be  justified,  and  w'hy.  ’This 
documentation  will  also  include: 

(i)  A  summation  of  measures  which 
would  be  necessary  to  compensate  for 
wildlife  resources  losses  caused  by 
project  alternatives, 

(ii)  A  finding  whether  the  selected 
alternative  compensates  for  losses  to 
wildlife  resources,  their  productivity, 
and  related  values, 

(iii)  The  justification  for  tradeoffs 
made  between  wildlife  conserv'ation 
measures  and  other  project  features  in 
arriving  at  the  selected  project 
alternative. 
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(iv)  An  identification  of  any  issues  of 
disagreement  remaining  between  the 
action  agency  and  the  wildlife  agencies. 

(2)  In  addition  to  the  matter  required 
for  federal  projects  by  section  2(f)  of  the 
FWCA  (16  U.S.C.  662(f)),  the  reporting 
officer  will  display  in  any  cost-benefit 
analysis  which  is  being  prepared  the 
acquisition,  operation,  maintenance, 
replacement,  and  management  costs  of 
wildlife  resource  loss  compensation 
measures  proposed  by  each  wildlife 
agency  for  alternatives  under 
consideration.  The  reporting  officer  shall 
also  discuss  the  environmental  effects  of 
such  compensation  measures  and 
(where  quantifiable)  treat 
uncompensated  damages  to  fish  and 
wildlife  resources  as  a  cost  chargeable 
to  the  project.  All  such  costs  (monetary 
and  non-monetary)  shall  be  estimated 
over  the  life  of  the  project,  regardless  of 
whether  the  U.S.  Treasury  or  non- 
federal  parties  will  bear  them. 

(3)  In  making  the  findings  required  by 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section,  the  reporting  officer  and  each 
higher  action  agency  decision-making 
authority  should  use  the  criteria 
established  in  paragraph  (b)  of  this 
section. 

(4)  Where  the  findings  required  by 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  have  not  been  disclosed  in  a 
draft  EIS  (40  CFR  1562.14(f),  1502.16(f)), 

a  publicly  circulated  planning  document, 
or  in  public  or  adjudicatory  hearings,  the 
reporting  officer  shall  publish  those 
findings  in  the  Federal  Register  or  other 
appropriate  media  (40  CFR  1506.6)  and 
afford  the  public  reasonable  opportunity 
to  present  its  views.  In  the  case  of  FERC 
and  NRC-approved  projects, 
opportunities  for  administrative  or  court 
review  of  the  findings  of  action  agency 
initial  or  final  decision-makers  will  not 
be  considered  compliance  with  this 
paragraph. 

(5)  The  reporting  officer  shall  transmit 
the  information  required  by  paragraphs 
(a)(1)  through  (a)(3)  of  this  section  to 
counterpart  officials  in  the  wildlife 
agency(ies)  concerned  for  an  agreed- 
upon  period  of  time,  not  to  exceed  30 
days,  for  comment  prior  to  final  action 
agency  action  on  the  matter;  preferably 
prior  to  public  hearings  which  the 
agency  would  hold  as  part  of  its  review 
process.  If  there  are  differences  at  this 
stage  between  a  wildlife  agency  and  the 
action  agency  on  the  reporting  officer’s 
disposition  of  wildlife  agency 
recommendations,  the  wildlife  agency 
may  request  the  action  agency  to  hold  a 
public  hearing  on  the  matter  or  make 
these  findings  a  subject  to  be  addressed 
at  hearings  otherwise  planned.  Action 
agency  implementing  procedures  shall 
require  an  ensuing  reconsideration  of 


the  matter  and,  if  such  hearing  are 
deemed  appropriate  by  the  action 
agency,  full  consideration  of  information 
generated  by  such  public  hearings. 
Differences  should  be  resolved  at  the 
lowest  possible  levels.  Those  not 
resolved  in  this  manner  shall  be  made  a 
matter  of  record  and,  if  requested  by 
either  the  action  or  wildlife  agency, 
promptly  referred  to  higher  authority  of 
both  agencies  for  attempted  resolution 
prior  to  final  action  agency  action. 

Where  memoranda  of  understanding  or 
agreement  do  not  already  so  provide, 
implementing  procedures  shall  provide  a 
means  of  complying  with  this  paragraph. 

(6)  If,  despite  best  efforts,  wildlife 
agencies  cannot  identify  loss  prevention, 
mitigation,  and  enhancement  measures 
in  time  to  ensure  that  wildlife  resource 
conservation  options  are  not  foreclosed, 
action  agencies  shall  include  in  their 
recommendations  to  higher  authorities 
the  requirements  necessary  to  ensure 
that,  once  identified  and  described, 
these  measures  will  be  proposed  for 
authorization  or  approval  and,  if 
authorizied  and  funded  or  approved, 
will  be  implemented.  Once  a  project  is 
authorized  or  approved  under  these 
circumstances,  action  agencies  should 
avoid  committing  resources  which 
foreclose  adoption  of  alternative 
conservation  measures  until  all 
reasonable  efforts  have  been  made  to 
obtain  and  consider  wildlife  agency 
reports,  and  to  seek  authorization  or 
approval  of  justified  measures. 

(b)  Justification  for  adopting  or 
rejecting  mitigation  or  enhancement 
measures.  (1)  Action  agencies  are 
required  by  the  FWCA  to  make  findings 
on  all  recommended  wildlife 
conservation  measures,  and  to  decide 
which  of  those  they  deem  “justified"  to 
be  included  in  projects  to  obtain 
maximum  overall  project  benefits  to  the 
public.  These  findings  of  justification  are 
made  as  part  of  the  public  interest 
review  conducted  by  action  agencies 
with  regard  to  a  project,  in  which 
decisions  are  made  to  adopt  or  reject 
wildlife  resource  conservation  measures 
using  substantive  social,  environmental, 
and  economic  reasons.  Maximum 
overall  project  benefits  include  both 
quantifiable  and  non-quantifiable 
economic,  social,  and  environmental 
benefits. 

(2)  NEPA  and  the  FWCA  expanded 
the  organic  authorities  of  action 
agencies  to  provide  them  authority  to 
consider  and  adopt  mitigation  and 
enhancement  measures,  though  wildlife 
conservation  may  not  have  been  a 
"purpose”  for  which  a  federal  project 
was  authorized,  or  though  non-federal 
project  approvals  could  not  otherwise 


have  been  conditioned  to  require 
mitigation  or  enhancement  In  the  case 
of  federal  projects  undertaken  the 
Department  of  the  Interior,  the  Fish  and 
Wildlife  Act  of  1956,  70  Stat  1122  (16 
U.S.C.  742f(4)),  supplements  such 
authority.  Action  agencies  must  regard 
wildlife  resource  loss  prevention  and 
compensation  as  a  project  and 
programmatic  objective.  However,  for 
federal  projects  authorized  by  specific 
act  of  Congress  before  August  12, 1958. 
modifications  to  obtain  wildlife 
conservation  goals  must  be  compatible 
with  other  auUiorized  project  objectives. 

(3)  With  the  exception  of  the 
enhancement  component,  the  costs  of 
wildlife  resource  conservation  measures 
are  not  treated  as  benefits  for  the 
purposes  of  benefit-cost  analysis;  they 
are  to  be  considered  as  avoiding  or 
abating  costs  (losses)  to  existing 
resources  and  values,  and  are  therefore 
treated  as  intergral  project  costs  in 
benefit-cost  and  repayment  calculations. 
Enhancement  of  baseline  wildlife 
resources  and  values  does  not  occur 
until  all  project-caused  wildlife  resource 
losses  are  offset.  Projects  and  their 
wildlife  conservation  features  may 
create  recreational  benefits,  the  value  of 
which  is  so  considered  in  benefit-cost 
analysis. 

(4)  Findings  directed  at  quantifying 
the  need  for  and  effectiveness  of 
wildlife  resource  mitigation  measures 
shall  be  made  using  assessment  and 
evaluation  techniques  based  upon 
wildlife  habitat  values.  Monetary  or 
"user-day”  evaluations  will  not  be  used 
to  determine  the  extent  of  wildlife 
resources  lost  to  a  project,  or  whether 
given  management  measures 
compensate  for  project-caused  losses  to 
wilciiife  resources.  Enhancement 
measures  may  be  evaluated  using  other 
techniques,  but  should  be  measured 
using  habitat-value-based  techniques, 
where  possible. 

(5)  Measures  for  wildlife  resowce  loss 
prevention  or  mitigation  cannot  be 
considered  unjustified  solely  because — 

(i)  The  action  agency  or  some  other 
agency  may  not  have  adopted  a  habitat- 
based  wildlife  impact  assessment  and 
evaluation  procedure, 

(ii)  Those  measures,  either  alone  or 
collectively,  do  not  have  a  favorable 
monetary  benefit-cost  ratio,  or  would 
render  the  project  benefit-cost  ratio 
unfavorable, 

(iii)  Project  beneficiaries  or  other  non- 
federal  entities  are  imwilling  or  unable 
to  fund  the  appropriate  share  of  federal 
project  costs  necessary  to  prevent  or 
compensate  for  wildlife  resource  losses, 

(iv)  There  are  other  proposed  uses  for 
land  or  waters  recommended  for 
wildlife  compensation  purposes,  unless 
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their  proposed  use  is  found  to  be  more 
in  the  public  interest  than  the  proposed 
wildlife  measure,  or 

(v)  Recommended  wildlife  resource 
properties  or  compensation  measures 
are  outside  the  immediate  project 
boundaries. 

(6)  Justifiable  means  and  measures  for 
wildlife  resource  loss  prevention  and 
mitigation 'shall  be  incorporated  as 
conditions  or  stipulations  in  action 
agency  approvals  where  the  practical 
effect  of  not  doing  so  is  that  the  means 
and  measures  will  not  be  adopted. 

§  4 1 0.25  Requests  for  project 
authorization  or  approval. 

(a)  The  reports,  recommendations, 
and  findings  required  by  §§  410.23  and 
410.24  shall  be  made  an  integral  part  of  ' 
action  agency  reports  submitted  to  (1) 
the  Office  of  Management  and  Budget 
and  the  Congress  in  connection  with  a 
Congressional  construction 
authorization  proposal,  and  (2)  to  action 
agency  final  decision-maker(s)  in  the 
case  of  projects  they  may  approve  or 
authorize  without  Congressional  action. 

(b)  Reports  and  findings  submitted  by 
action  agencies  to  the  Congress  in 
connection  with  Federal  project 
construction  authorization  legislation 
will  contain  the  following: 

(1)  A  separate,  detailed  description  of 
alternative  mitigation  measures  which 
will  attain  compensation  for  wildlife 
resource  losses,  using  a  habitat-value 
based  evaluation;  whether  or  not  such 
an  alternative  has  been  recommended 
by  the  action  agency.  The  - 
implementation  costs  of  such 
alternatives  will  be  displayed,  including 
operation,  maintenance,  and 
replacement  costs  computed  over  the 
life  of  the  project.  When  a  compensation 
plan  has  not  been  recommended  by  the 
action  agency,  it  will  set  forth  a 
comparison  of  those  types  of  costs  for 
its  preferred  alternative  with  those  of  a 
compensation  plan. 

(2)  A  recommendation  for  any 
necessary  authority  to  expend 
appropriated  funds  for  implementation 
of  wildlife  resource  mitigation  measures 
concurrent  and  proportionately  with 
project  implementation,  including  the 
authority  to  expend  appropriated  funds 
for  operation,  maintenance,  and 
replacement  of  mitigation  features 
throughout  the  life  of  the  project. 

(3)  Recommended  legislation  creating 
an  account  in  the  Treasury  for  deposit  of 
reimbursed  mitigation  costs  and  their 
transfer  to  the  agency  managing  the 
mitigation  measures. 

(4)  Where  a  wildlife  resource 
mitigation  plan  has  not  been  prepared 
and  authority  for  implementation  of  all 
potential  mitigation  would  not  be 


provided  by  the  project  authorization  or 
other  legislation,  a  provision  should  be 
recommended  establishing  the  authority 
to  implement  such  mitigation,  once 
determined. 

(5J  The  concurrent  and  proportionate 
mitigation  report  required  by  OMB 
Circular  A-11. 

(6)  Provision  for  indexing  of  any  cost 
ceilings  placed  upon  mitigation 
expenditures 

Subpart  C — Project  Implementation 

§410.31  Congressio.naHiaison. 

Wildlife  agencies  will  make 
themselves  available  to  testify  in 
authorization  and  appropriations 
committee  hearings  concerning 
proposals  for  Congressional 
authorization  or  funding  of  wildlife 
conservation  measures. 

§  410.32  General  plans  tor  management  of 
wildlife  resource  properties. 

A  General  Plan  is  a  document  that 
designates  the  lands  which  are  to  be 
transferred  as  wildlife  resource 
management  properties  and  generally 
describes  the  use  of  such  properties  for 
wildlife  management  purposes.  The 
objective  of  General  Plans  is  to  ensure  a 
realization  of  authorized  wildlife 
resource  conservation  measures.  Two  or 
more  agencies  may  have  legislative 
jurisdiction  over  areas  so  transferred  for 
different  purposes.  Wildlife 
management  thereon  would  be  carried 
out  primarily  by  an  agency  designated 
in  the  manner  set  out  below. 

(a)  The  determination  of  which 
agency  shall  manage  wildlife  resource 
properties.  If  the  statutory  authorization 
for  a  federal  project  provides  that  the 
wildlife  resource  properties  are  to  be  a 
component  of  the  National  Wildlife 
Refuge  System,  perse,  it  will  be 
managed  by  or  through  FWS.  (90  Stat. 
199).  Unless  the  project  authorization 
specifically  provides  which  federal  or 
state  agency  shall  have  primary 
responsibility  for  managing  the  wildlife 
resources  of  these  wildlife  resource 
properties,  the  Secretary  of  the  Interior 
makes  a  threshold  determination 
whether  the  area  in  question  has  value 
to  the  National  Migratory  Bird 
Management  Program,  and  this  in  turn 
determines  which  agency  is  eligible  to 
undertake  lead  wildlife  management 
responsibilities  within  the  area. 

(1)  Areas  with  value  to  the  National 
Migratory  Bird  Management  Program. 
When  the  Secretary  of  the  Interior 
concludes  that  w'ildlife  resource 
properties  have  value  to  the  National 
Migratory  Bird  Management  Program, 
the  Secretary  must  be  afforded  an 
opportunity  to  administer  the  area  (i)  by 


or  through  an  agency  of  the  Department 
of  the  Interior,  (ii)  in  accordance  with  a 
cooperative  agreement  with  the 
appropriate  state  wildlife  agency,  or  (iii) 
by  cooperative  agreement  with  another 
public  or  private  agency  or  organization, 
including  a  federally-recognized  group 
of  Indians,  Aleuts,  or  Eskimos.  The 
FWCA  provides  that  the  costs  of 
administering  the  area  are  to  be 
budgeted  for  and  supplied  by  the  action 
agency.  The  Secretary  need  not  assume 
responsibility  for  management  of 
wildlife  resource  properties  which  have 
value  to  the  National  Migratory  Bird 
Management  Program.  Moreover,  if  he 
or  she  and  an  appropriate  state  agency 
jointly  agree  that  the  state  wildlife 
agency  should  assume  responsibility  for 
managing  such  properties,  action 
agencies  may  transfer  such 
responsibility  directly,  subject  to  a 
General  Plan. 

(2)  Other  properties.  When  the 
Secretary  concludes  that  the  wildlife 
resource  properties  do  not  have  value 
for  the  National  Migratory  Bird 
Management  Program,  the  state  wildlife 
agency  must  be  afforded  the  opportunity 
to  assume  management  of  the  lands, 
without  cost  for  administration. 

(b)  Development  and  approval  of 
general  plans.  The  agency  or 
organization  which  will  have  primary 
wildlife  resource  management 
jurisdiction  of  the  area  should  normally 
be  requested  to  initiate  development  of 
a  draft  general  plan.  General  plans  shall 
be  approved  at  the  same  time  as  the 
document  which  transfers 
administration  of  the  lands  from  the 
primary  jurisdiction  agency  to  the 
agency  or  organization  designated  in 
accordance  with  paragraph  (a)  of  this 
section.  Regardless  of  which  agency  will 
manage  the  wildlife  resources  of  the 
area,  the  General  Plan  must  be  approved 
or  modified  jointly  by — 

(1)  The  head  of  the  primary 
jurisdiction  agency. 

(2)  The  Secretary  of  the  Interior,  and 

(3)  The  head  of  the  wildlife  agency  of 
the  state  wherein  the  proposed  project 
may  be  or  is  constructed. 

Where  the  FWS  and  NMFS  agree  that 
wildlife  resources  of  interest  to  NMFS 
would  be  substantially  affected  by 
management  of  the  wildlife  resource 
property  which  is  the  subject  of  the 
General  Plan,  it  must  also  be  signed  by 
the  Administrator  of  NOAA. 

(cl  Reports.  Any  agency  administering 
wildlife  resource  properties  may  be 
requested  to  prepare  annual  reports  to 
action  and  federal  wildlife  agencies 
demonstrating  how  authorized  wildlife 
conservation  measures  and  the  General 
Plan  are  being  implemented  and  how 
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compensation  and  enhancement  is  being 
achieved. 

§410.33  Study  or  modification  of 
authorized  or  approved  projects. 

Post-authorization  or  post-approval 
wildlife  resource  studies  should  be 
made  either  by  wildlife  agencies,  or 
after  consultation  with  wildlife  agencies. 
In  tonjunction  with  the  monitoring 
provided  for  in  NEPA  regulations  (40 
CFR  1505.3),  post-construction  studies 
should  evaluate  the  impact  of  any  non¬ 
implementation  of  measures 
recommended  by  wildlife  agencies,  the 
effectiveness  of  implemented  wildlife 
resource  conservation  measures,  and  the 
need  for  added  conservation  measures. 
Wildlife  agencies  have  a  continuing 
obligation  to  ensure  that  wildlife 
resource  conservation  measures  and 
follow-up  studies  are  implemented.  All 
reports,  findings,  and  determinations 
resulting  from  such  studies  shall  be 
incorporated  into  any  reports  on 
modification  or  supplementation  of 
plans  for  previously  authorized  projects 
and  employed  in  complying  with  the 
FWCA  and  these  rules.  See  §  410.11(b). 

§  410.34  Implemefitation  of  authorized 
mitigation  at  federal  projects. 

(a)  Budgeting  for  operation, 
maintenance,  and  replacement  of 
mitigation  measures.  Annual  funding 
requests  for  operation,  maintenance, 
and  replacement  of  authorized  wildlife 
resource  mitigation  measures  will  be 
computed  by  the  agency  administering 
such  measures,  reviewed  by  the  wildlife 
agencies,  and  referred  by  FWS  to  the 
action  agency  for  inclusion  in  its  annual 
appropriations  requests  to  the  Office  of 
Management  and  Budget  (OMB). 

(b)  Concurrent  and  proportionate 
implementation  of  mitigation.  Action 
agencies  will  consult  with  wildlife 
agencies  on  their  annual  funding 
requests  for  implementation  of 
mitigation,  and  will  include  in  the 
budget  submission  which  is  required  by 
OMB  Circular  A-11,  section  13.2(m), 
funding  requests  for — 

(1)  Installation,  operation, 
maintenance,  and  replacement  costs  of 
mitigation  measures,  to  be  spent  at  least 
concurrent  and  proportionately  with 
similar  costs  to  the  major  project 
features; 

(2)  Mitigation  land  acquisition  no  later 
than,  and  proportionately  to,  land 
acquisition  for  other  project  features: 

(3)  Carrying  out  measures 
contemplated  by  40  CFR  1508.20(b),  (c), 
(d),  as  soon  as  reasonably  possible,  and 
prior  to  project  completion. 


Subpart  D— Implementation  of  This 
Part 

§  410.41  Effect  of  this  part. 

(a)  Upon  agencies  of  the  Interior  and 
Commerce  Departments.  When  these 
rules  become  effective,  they  will  be 
binding  upon  the  agencies  of  the 
Departments  of  the  Interior  and 
Commerce,  except  to  the  extent  that 
variances  may  be  approved  by  the 
Secretary  of  the  Interior  in  accordance 
with  §§  410.42(a)(5)  and  410.42(b). 

(b)  Action  agencies.  (1)  Except  as 
variances  may  be  granted  in  accordance 
with  §§  410.42(a)(5)  and  410.42(b),  the 
following  procedural  provisions  of  this 
Part  will  become  binding  upon  action 
agencies  upon  the  effective  date  of  this 
part: 

(1)  Section  410.12 

(ii)  Section  410.15(a)  and  (b) 

(iii)  Section  410.22 

(iv)  Section  410.24,  e.xcept  as  noted  in 
§  410.41(b)(2); 

(v)  Section  410.25 

(vi)  Section  410.32(b) 

(vii)  Section  410.33 

(viii)  Section  410.34 

(ix)  Section  410.42 

(x)  Section  410.43 

(2)  The  following  provisions  are  to  be 
considered  guidelines  for  action 
agencies  which  action  agencies  should 
propose  to  adopt  as  part  of  their 
implementing  procedures: 

(i)  Section  410.24(a)(3) 

(ii)  Section  410.24(b)(5) 

(iii)  Section  410.16 

(iv)  Section  410.15(c) 

(3)  The  remaining  provisions 
constitute  the  interpretation  of  the 
Departments  of  Interior  and  Commerce 
of  the  Act  and  its  requirements. 

§  410.42  Action  agency  implementing 
procedures. 

(a)  The  President’s  directive  requires 
that,  within  three  months  of  the 
publication  (not  effective)  date  of  these 
rules,  action  agencies  shall  propose  to 
the  Secretary  of  the  Interior  existing  or 
proposed  procedures  which  would 
implement  this  Part.  Action  agencies 
will  first  identify  in  that  proposal  the 
typical  classes  of  projects  undertaken  or 
approved  by  them  which  are  referred  to 
in  §§  410.11,  410.14,  and  410.17  of 
Subpart  A.  For  each  class  of  projects  so 
identified,  and  not  exempt  by 
application  of  §  410.14,  action  agencies 
shall  provide  responses  to  the  following. 

(1)  What  are  the  statutory  and  U.S. 
Code  citations  under  which  authority 
the  class  of  projects  may  be  authorized 
or  approved? 

(2)  What  specific  procedures  exist,  or 
are  proposed,  to  satisfy  the  provisions  of 
this  Part  listed  in  §  410.41(b)  (give 


specific  CFR  or  other  citations  to 
appropriate  sections  of  action  agency 
procedures)?  Where  possible,  a  flow 
chart  of  action  agency  procedures 
should  be  provided  showing  where 
these  requirements  would  apply. 

(3)  Does  the  law  applicable  to  the 
action  agency  positively  bar  the 
adoption  of  any  of  those  provisions, 
either  generally  or  as  applied  to  a 
particular  class  of  projects? 

(4)  How  would  implementing 
procedures  be  adopted — by  codified 
regulation,  by  a  public  proceeding,  or  by 
other  instructions — and  what  time  delay 
may  be  required  by  procedural 
preconditions  to  their  adoption? 

(5)  If  any  provisions  listed  in 
§  410.42(b)  are  believed  to  be 
inappropriate  for  a  class  of  projects,  are 
there  reasons  why  such  classes  should 
be  exempt,  or  is  there  an  alternative 
which  satisfies  the  substance  and  intent 
of  the  provisions? 

(b)  The  Secretary  will  publish  in  the 
Federal  Register  a  notice  of  action 
agency  submissions  in  response  to 
paragraph  (a)  of  this  section  and  provide 
the  public  other  notice  in  accordance 
with  40  CFR  1506.6(a)(1),  (a)(3)(l)  and 
(a)(3)(ii).  The  Secretary  will  provide  the 
public  adequate  opportunity  to  comment 
thereon.  In  consultation  with  the 
Administrator  of  NOAA  and  the  head  of 
the  Federal  agency  in  question,  the 
Secretary  of  the  Interior  will  resolve  any 
differences  or  interpretation  and 
applicability  of  this  Part  which  may 
arise  and  cannot  be  resolved  by  staff 
during  the  process  of  approval  of 
implementing  procedures. 

(c)  The  Secretary  will  act  upon 
implementing  procedures  which  are 
proposed  in  accordance  with  paragraph 
(a)  of  this  section  and  are  consistent 
with  the  requirements  of  this  part  within 
one  hundred  fifty  (150)  days  of  the 
publication  date  of  this  part. 

§  410.43  Comprehensive  planning 
requirements. 

Action  agencies  will  review  the 
comprehensive  water  and  related  land 
resources  and  water  quality  planning 
programs  administered  by  them  to 
determine  what  level(s)  of  wildlife 
agency  involvement  therein  are 
presently  provided  for  by  written  action 
agency  procedures.  Action  agencies  will 
report  such  determinations  to  the 
Secretary  of  the  Interior  and,  if 
necessary,  propose  to  the  Secretary  new 
coordination  procedures  for  wildlife 
agency  involvement  in  such  programs, 
including  (but  not  limited  to)  those 
authorized  by,  or  referred  to  as 

(a)  Water  Resources  Planning  Act  of 
1965. 
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(b)  Sections  201,  208,  303,  and  314  of 
the  Clean  Water  Act  of  1977, 

(c)  Type  IV  studies  of  the  Soil 
Conservation  Service, 

(d)  Coastal  Zone  Management  Act  of 
1972. 

(e)  Federal  Land  Policy  and 
Management  Act, 

(f)  Land  and  Water  Conservation 
Fund  Act, 

(g)  Wild  and  Scenic  River  Act, 

(h)  Soil  Conservation  and  Domestic 
Allotment  Act. 

(i)  Forest  and  Renewable  Resources 
Planning  Act  of  1974, 

(j)  Urban  Studies  of  the  Corps  of 
Engineers, 

(k)  National  Forest  Managment 
Planning  Act  of  1976, 

(l)  Soil  and  Water  Resource 
Conservation  Act  of  1977, 

(m)  Surface  Mining  Control  and 
Reclamation  Act, 

(n)  Outer  Continental  Shelf  Lands  Act. 
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